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1. The circulation and spread of legal institutions

Can democracy be exported in Irag by means otanjlioccupation? Can
the President of the United States ask Russiasfger® democracy, that is “a rule
of law and protection of minorities, a free pressdaa viable political
opposition”? Can the World Trade Organization (hereinafter WT&)uire that
the public administration of Malaysia — like thevgonments of all other States -
meet the obligation to open participation in thad&ring procedures for the
awarding of government contracts? Can all natiomsa$ked to respect a single,
universal catalogue of human rights? Can the Urfittedes require that domestic
consultation procedures be adopted by internatiorgdnizations? Can free trade
liberalization be used to induce China to introdtiezrule of law into its domestic
legal system?

These are all controversial issues. In what folow shall endeavor to
examine each of them and to formulate some additigunestions in order to
disentangle the complex, ambiguous and multifacetdgect of this paper.

The achievements of occupation forces in GermarnlyJapan after World
War Il, as well as the more recent achievementsthef UN-authorized,
multinational stabilization force in Bosnia and Begovina could be repeated.
Foreign military forces did indeed import democraeto those three countries.
Nonetheless, democracy, in the sense in which wenamnly understand it, is a
complex set of institutions which have developedraime in the Western world,

first in the United States, and then elsewhereit Isight to consider these

! Declaration of the President of the United StaBs\V. Bush, February 24, 2005.



institutions as superior to others, and to tramgpthem into countries which
belong to different traditions? Would it not be idaisle that political institutions
be indigenous, making them more likely to be aa@pby their respective
societies? Insofar as history demonstrates thetezxie of different forms of
democracy, which of them should be exported? Orthencontrary, does the
diversity of democratic forms actually facilitatbetr successful transplant in
different social and political contexts? How lorana democratic government last
if such conditions as economic development (almastays correlated with
democracy) are not achievéd®ould the United States, which often demands that
other States introduce democratic regimes, evexeaigr the abolition of the death
penalty — a condition for Turkey’s accession toEueopean Unior?

A similar range of questions has been raised by tGovernment
Procurement Agreement” signed in 1994 in the WT@miework. Originally
conceived as a means for promoting the free citicmlaf goods and services, this
agreement requires that government suppliers bsechon the basis of open
tendering procedures applied in a non-discriminatoranner. Transparency,
competition, equal treatment and a reasoned decsiahe award of the contract
must all be provided. These principles also applgauntries where the awarding
of government contracts is aimed at pursuing speabals, such as the

development of disadvantaged areas or the assesttncsocio-economically

% These issues are discussed by E. Béllie Iraqgi Intervention and Democracy in Comparatiistorical
Perspectivein “Political Science Quarterly”, vol. 119, n. Winter 2004-2005, pp. 595-608, and A. Sen,
La democrazia degli altriMilan, Mondadori, ¥ ed., 2004.

% The United States actually behaves in the oppesite On March 7, 2005, it decided to withdraw from
the optional protocol to the 1963 Vienna Convention Consular Relations granting compulsory
jurisdiction to the International Court of Justicedisputes arising out of the Convention. The sieci was



disadvantaged populations. In Malaysia, for instamtomestic legislation accords
the indigenous Bumiputera population a preferertedtment in terms of access
to bids, prices and other contractual provision@wHthen to reconcile the
requirements of global free trade with the neeldip the disadvantaged? Can the
law governing public procurements be conceived sdoaharmonize domestic
goals of protection with global demands for fresd&? And how should Malaysia
behave? Should it not adhere to the agreementediteg or ask forad hoc
derogations in favor of the Bumiputeta?

The question whether all nations may be askeddpact a single, universal
catalogue of human rights refers to the 1948 lw@igonal (later “Universal”)
Declaration of Human Rights, as codified by the @ @Bovenants on Civil and
Political Rights and Economic, Social and CultiRaihts. It has been pointed out
that the Declaration both attenuates the monopdlyStates, by allowing
individuals to become active subjects of global ,laand weakens their
sovereignty, by enabling judicial authorities tondemn breaches of the
supranational legal orddr.Born as a “common ideal to be pursued,” the
Declaration has become a “parameter for evaluakiebavior,® thereby also

becoming increasingly exposed to criticism. In nsla and sub-Saharan African

adopted in response to death penalty opponentsb&ban to invoke the Vienna Convention to challenge
capital sentences imposed on foreign citizenseénthited States.

* These questions are addressed by C. McCruddenSaBd Gross inWTO Rules on Government
Procurement and National Administrative Lawaper presented at the workshop, “Towards a Globa
Administrative Law? Legality, Accountability, andaficipation in Global Governance”, Merton College,
Oxford, October 2004.

® M. Delmas-Marty)e Relatif et I'UniverselParis, Seuil, 2004, p. 72.

® L. Condorelli, L’azione delle Nazioni Unite per I'attuazione delichiarazione universalein Societa
Italiana per I'Organizzazione Internazionale, “lstema universale dei diritti umani all’alba del KX
secolo”, Rome, 1999, Acts of the national confeeefmr the celebration of the r!f’a(}anniversary of the
Universal Declaration of Human Rights, Rome, S99, p. 32.



cultures, some argue for the rejection of modernstéfe political values. A
Chinese legal scholar highlighted that, in his itradal language, no term fully
corresponds to the notion of “individual right” astablished in the Western legal
tradition.” Universality - it has been emphasized — is a mytte legal protection
of human rights varies according to cultural tratis and political structurés.
Moving on to the following subject, the U.S. istsaoirprisingly accused of
“legal imperialism,” due to the fact that it demantiat international organizations
adopt consultation procedures modeled on Amerigaas.olndeed, between the
1970s and the 1990s, the U.S. introduced powerfatruments to promote
participation in administrative decision-making gedures. For example, in order
to adopt an environmental protection regulationadministrative authority has to
notify the affected industries and environmentaoagtions by sending them a
draft of the proposed regulation. The addresseeth@fregulation and other
interested parties may then put forward commenid @moposals before the
authority issues its decision. On the contrary, wiecisions are made not by
national authorities but by an international orgation, private actors see their
domestic law right of participation evaporate. Thaited States therefore argues
that international organizations as well ought tamgntee an analogous right of
participation by consulting interested partiesthis regard, is it fair to require that
international organizations, within whose framewarformality and negotiation

prevail, adopt American-style adversarial procegdrd&nd how can such criteria

" D. Zolo, Fondamento della universalita dei diritti dell'uomin E. Diciotto and V. Velluzzi (eds),
“Ordinamento giuridico, sovranita, diritti”, TurinGiappichelli, 2003, p. 202; J. Yacoubes droits de
I’'homme sont-ils exportablesParis, Ellipses, 2005.

8 A. Cassesd, diritti umani nel mondo contemporaneRome-Bari, Laterza,"8ed., 2003, p. 51.



be transplanted into a wider context where, comsigehe interests involved in
global decisions, consultation may slow or everalyae the proceeding? Finally,
doesn’t the duty to consult interested parties ghamature when transferred to the
global level?

The following issue has been debated in view ah&B participation in the
WTO. During the negotiations, China’s membershipthie Organization was
advocated on the grounds that it would promoterthe of law in that country.
Yet, is it legitimate to transplant fundamentaldkegrinciples developed in some
Western countries to the East? Can principles whiabrk in London or
Washington work just as well in Beijing? And how yrthe rule of law take root
in legal systems where the authority of the judicis constrained and may not
extend to areas such as political freedm?

All of the above questions have one thing in comntbey all address the
circulation of legal institutions among nationaksms and their spread from the
national to the global level, anice versaTransfers like these are no novelty but
their speed has increased as we have left behmdighl world of 1§ and 14
century nationalism.

This unitary problem takes five different formsheT first is the direct
transfer of institutions from one national system dnother (for example,
American democracy in Irag). The second is the sitpon of a global legal

principle upon national public administrations (&ample, the tendering rule that

° The literature on this subject is found in S. @asd| diritto amministrativo globale. Una introduzione
forthcoming in “Rivista trimestrale di diritto pulito”, n. 2, 2005.

0 0n these problems, G. SilversteBlpbalization and the rule of law: “A machine thains of itself?’; in
“International Journal of Constitutional Law”, vdl, n. 3, 2003, pp. 429-445.



the WTO requires of member states’ administrationsluding Malaysia). The
third is the imposition by a global judicial body @ common legal principle, not
only upon States, but also within national legadtegns (for example, universal
human rights, which everybody at the national lewgiht to respect). The fourth
form captures legal principles which are transg@drfrom national legal systems
to the global level (for example, the duty to cdfistrtom the American legal
system to the global one). Finally, one or morditumsons may spill over into
other contexts at the global level (for examplegeftrade used to introduce the

supremacy of law).

2. Phases and modes of legal globalization

The questions raised above have helped us to focube subject of the
progressive globalization of law. | would now like investigate the main phases
and modes of legal globalization before turninghi®laws governing this process.

Legal thought is the first area affected by theewdation and spreading of
law. Here, globalization does not concern posithatitutions but rather research
approaches, techniques and methodologies. Thiisiamain of the universality
of legal thought. It is limited to legal culturechdoes not extend to positive law.

As natural law retreated in the™8entury (and remained behind the scenes
into the 18' century?), legal thought began to distinguish “local jurisgence”
from “universal jurisprudence” (Jeremy Bentham),“particular jurisprudence”

from “general jurisprudence” (John Austin). Theuersal or general legal thought

" G. Fassol a filosofia del diritto dell’Ottocento e del Nowsttq Bologna, Il Mulino, 1988, p. 306.



draws on principles common to several systems ditipe law. Its scope is

however quite limited. It includes the writings Rbman jurists, the decisions of
English judges, and the provisions of the Frencd &mussian codes. It is
universal, but this universe is narrow and atermpdraGian Domenico

Romagnosi’s 1833 “Universal Public Law” illustratiss well*?

In the 28' century, the universality of legal thought was notder
discussion; rather, its scope widened because aneonger distinguished
necessarily between particular or local jurisprudemnd universal or general
jurisprudence. According to Saleilles (1904), “@bal thought is necessarily
international and universat®

Twentieth century legal thinkers are, however,jtpasts and assume that a
universal law requires a single sovereign and aglesjnworldwide legal
community™® Universality, thus, extends as far as legal thoaghl does not affect
the relativism of positive legal systems.

Nonetheless, in the second half of th& 2@ntury, especially in the area of

private law, the idea that law reaches beyond &cpéar positive legal system

2 see M. BarberisJohn Austin, la teoria del diritto e I'universaligei concetti giuridici in “Materiali per
una storia della cultura giuridica” , n. 2, Decemd@03, pp. 407-427.

13 G.D. Romagnosintroduzione allo studio del diritto pubblico unisale, Florence, Piatti,"3ed., 1833.

1 R. SaleillesLe Code civil et la Méthode historiguia « Le Code Civil 1804-1904 » Livre du Centepair
publié par la Societé d’Etudes Législatives, |,i®dribrairie Edouard Duchemin, 1904, reprinted 9.9p.
127.

5 On the limits of legal positivism, P. Grossin diritto senza Stato (la nozione di autonomia eom
fondamento della Costituzione giuridica medievale) “Quaderni fiorentini per la storia del pensier
giuridico moderno”, n. 25, 1996, pp. 267-284disagio di un “legislatore” (Filippo Vassalli de aporie
dell’assolutismo giuridicq)in “Quaderni fiorentini per la storia del pensiggiuridico moderno”, n. 26,
1997, pp. 377-408] ruolo del giurista nell’attuale societa italianan “Rassegna forense”, n. 3, 2002, pp.
501-515; Le molte vite del giacobinismo giuridico (ovvera ['Carta di Nizza”, il progetto di
“Costituzione europea”, e le insoddisfazioni di uskrico del diritto) in “Jus”, n. 3, Sept.-Dec. 2003, pp.
405-422; Dalla societa di societa alla insularitd dello Stafra medioevo ed etd modernkezioni
Magistrali, Series directed by Francesco De Sanidiguto Suor Orsola Benincasa, Naples, 2003. &or
critique of the myth of the law and the legislatsee the pivotal work of C. Schmittg condizione della
scienza giuridica europe&ome, Antonio Pellicani Editore, 1996).



began to take root. While the doctrines and instis of public law are intimately
tied to the State and to the design thereof enstirin State norms, private law
institutions like property, family, contract andtttaw may actually have common
rules. In the mid-1900’s, the Italian lawyer FilpWassalli affirmed that private
law has never been “a servant of the State”. Whth dodifications, States have
indeed taken control over the rules governing pevadaw relationships;
nonetheless there is a trend towards overcomingttiest dogma and dismantling
the barriers which divide nationS.

Legal theorists later recognized that public law tesorts to imitation,
whereby the institutions of one legal system arpiemb by others. 19 century
English “self-government,” the Napoleonic “ConsadiEtat,” the Swedish
“Ombudsman” (1809), the Austrian “fair proceedir(@925) were all applied and
adapted in many other national systems. Very devérgal systems thus present
many similarities. Once the obstacle to the adegtadf public law institutions to
foreign legal contexts (in which they would becodiféerent from their archetype)
had been removed, it was possible to recognizeitiséitutions considered to be
specific to a particular legal tradition actuallsiginated elsewhere: for example,
the model of the “grandes écoles” and the “gramups;” believed to be typical of
the French administrativélite, was in fact formed under the influence of the
Chinese Mandarinate, which had fascinated Enlightent philosophers.

The last phase of this development continues i® dlay and is worth

dwelling upon. It is characterized by transfersrfrone national legal context to

16 F. Vassalli,Estrastatualita del diritto civilein “Studi Giuridici”, vol. Ill, book Il “Studi vai (1942-



another national legal context, as well as to thesarsal level (including the
repercussions of such transfers in domestic legaéms).

The example of mutual recognition agreements vlebtrates the transfer
of legal institutions from one country to anoth@n the basis of such agreements,
a product that can be sold in one country can laéssold in another country, on
the same conditions; similarly, an accountant foora State may offer his services
in other States subject to the law of his countfyongin; once authorized to
operate in one country, a bank may rely on thatesauthorization to carry out its
activity in another.

Insofar as the product, the accountant and the bHrikarry their national
law” with them when they change countries, the gatton of the validity of
foreign administrative norms and procedures results reciprocal exportation of
national laws, as well as in ongoing and evolviagperation among States.

Mutual recognition agreements do not consist merelhe acceptance by
one State of the law that applies to goods, sesvarel businesses in another State
in a given moment. They also provide that the otB&te’s rules may change.
They thus require that such changes be notifiedthatithe potentially affected
State may comment upon them.

Moreover, if a State concludes a mutual recogniigreement with another
State, and the latter enters into one with a tBitate, the agreements will have a
transitive force, favoring the circulation of irtstions between national legal

systems.

1955)", Milan, Giuffré, 1960p. 755.
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Finally, the recognition not only of products buls@a of productive
processes implies a broader horizontal cooperdt@ween States in areas which
intersect with trade, like the environment, workimpnditions and safety
protection®’

With mutual recognition, national laws mix togetharcreasing the need
for common standards to be established by multdaterganizations. At the same
time, this enables one to choose from among maltgkional law regimes.

Three examples of typical state activities — Igtratection, criminal justice
and government-citizen relations — illustrate ttensfer from the national to the
universal context: a transfer that, therefore, $gidace along a vertical axis rather
than a horizontal one.

Some countries export goods that have not beedupeal in conformity
with the internationally recognized standards fabdr protection set by the
International Labor Organization (ILO). These Stat®t only allow for unfair
competition vis-a-vis producers from other courstrithey also threaten the labor
protection standards in the importing countriesgd @an trigger a race to the
bottom. "Social dumping” may be countered by inwvigkia provision of
international trade law. This provision requireattimported goods be regulated
according to a regime that is no less favorable that governing other “similar”
imports. To apply this norm however, the term “$arii must be interpreted to

mean goods produced according to procedures, nethod techniques that

' On mutual recognition, K. Nicolaidis and G. Shaffélanaged Mutual Recognition Regimes:
Governance without Governmenpaper submitted to the conference “The EmergeoiceGlobal
Administrative Law,” New York, 22-23 April 2005.
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comply with the “Core Labor Standards,” a lowesmomon denominator for
working conditions.

Once the relevant norm has been identified byovalig the convoluted
path outlined above, the issue remains to be redahs to which authority ought
to enforce it. Should it be an individual counthike the United States, which
banned trade with Burma on account of serious labdrhuman rights abuses? Or
should it rather be the international communitydemtheaegisof the WTO?%®

The second example regards criminal law, whictiti@ally was precisely
the kind of “particular law™ left up to individual States. But can extremelyush
State laws (“extremes Unrecfflf be accepted at all? If they are not acceptable,
crimes carried out in compliance with such normsidave to be defined at the
supranational level and a sanctioning authority lvdave to be conferred upon a
supranational judge. This would be all the moreessary bearing in mind that
national tribunals tend not to punish genocide, wames and crimes against
humanity which are generally committed by organsuélly, the military) that
State authorities either protect or, in any casena wish to judge. It is therefore
necessary that international authorities replageastic judges in the promotion,
defense and pursuit of universal values. To thesis,euniversal criminal law
protects peace and security, and defines war cyiotgses against humanity and

genocide as international crimes. The internaticc@hmunity holds it to be

8 On this question, M.J. Trebilcock and R. How$eade Policy and Labour Standardf®rthcoming in
“Minnesota Journal of Global Trade”.

19 G. CcarmignaniElementi del diritto criminaleNaples, Printing Press of P. Androsio, 1854,.p. 8

20 On this expression used by Gustav Radbruch, seéa€salli, Formula di Radbruch e diritto penale
Milan, Giuffre, 2001, especially p. 281; by thereaauthor, see aldm giustizia internazionale penale,
Milan, Giuffre, 1995.
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legitimate to investigate and punish such crimeependently of where they are
committed, and independently of who are the victiaml the perpetratofs.
Special courts have been established, from therilugeg and Tokyo tribunals to
those for the ex-Yugoslavia and Rwanda, to thehiatgonal Criminal Court.

Two important changes characterize this new enwent; the first has
to do with the norms, the second regards the jadlmbdies. As for norms, “[i]n
claiming that these actions are wrong, we put asidgurely parochial interests of
particular nations’. With respect to the judges, “global” crimes cob#judged by
national courts. The choice of establishing norteéStaibunals responds to the
objective to overcome national legal systems byidinog the global one with the
panoply of instruments that national judges usudlgve at their disposal. A
“universal” criminal law thus integrates or sometgcounters “parochial” criminal
law.*

The third and final example regards the law goweyrthe relationship
between citizens and the government and, in péaticthe due process of law.
This principle traces back to a 1354 Statute ofriiéih, and was also included in
the American Constitution. It refers to both thghtito be ruled by law and the
right to a fair trial. In national legal systemshias been applied widely to the

relationship between citizens and the governmemdeudstood as the right to

“procedural fairness”, in Italy the application this principle requires the public

2L G. Werle and F. Jessbergénncetto, legittimazione e prospettive del dirititernazionale penale, oggi
in “Rivista italiana di diritto e procedura penalgbl. 3, July-September 2004, 743.

22 G.P. FletcherParochial versus Universal Criminal Lavin “Journal of International Criminal Justice”,
n. 3, 2005, p. 4.

2 |n these terms, G.P. Fletcher, cit. See also GfeHGlobalizzazione e diritto penal#talian translation,
Turin, Comunita, 2001.
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administration to give notice and hearing to thizen.

The principle is now applied also globally. Thresses decided by three
different international courts provide evidence tbfs. In the first case, the
Appellate Body of the WTO held that a State, whemting imports from other
countries, has to give exporting countries the chao be heard, must provide a
reasoned decision and recognize the right to deféns the second case, the
International Tribunal for the Law of the Sea (IT&Ddecided that a government
which sequesters a ship and takes away the creag'spprts must respect the due
process of law and the principle of fairness, infirg the ship’s owner and the
crew and giving them the chance to be héafinally, in a more specific area, the
European Court of Human Rights (ECHR) held that iathmative decisions
affecting individual rights can be taken only aftiee interested parties have been
heard?°

As to the application of the due process of lavthe global legal order,
three features are worth emphasizing. First, theciple of “procedural fairness”
is not always declared by international treatieg, ib often developed by judicial
bodies. These bodies derive it from provisions e€tsral regulation which
prohibit arbitrary decisions and require reasonass (like in the areas of trade
and the law of the sea), or from clauses requidng process and the right of
defense (as in the European Convention of HumahtRIigAs it has been pointed

out, the generation of “constitutional” principleg judicial bodies leads a process

24 WTO-A.B. “United States — Import prohibition of t@in shrimp products”, 12 October 1998, on which
see, among others, S. CasseGamberetti, tartarughe e procedure. Standards diolpar i diritti
amministrativi nazionaliin “Rivista trimestrale di diritto pubblico”, 18, 2004, pp. 657-678.

2 |TLOS, “Juno Trader Case”, 18 December 2004, n. 13
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of constitutionalizatiol Secondly, the growth of global law through lateral
connections, especially with trade, is open tohiewrtexpansion because of its
many ties to such related issues as the environmenking conditions, human
rights, health protection, security, and other @ectin which “constitutional”
principles developed by global judges may be edsdgsported. Finally, under
global law, both the State and private actors ethjeyright of participation in their
relationship with public administrations.

There is an increasing number of areas in whichody of relatively
uniform rules of universal application is develapictually, the growth of world
trade requires common standards for product confgreonsumer protection and
product liability?® States’ inability to control such phenomena aarfisial crises,
global warming, the use of the seas and maritinseuees and migratory fish
species mandates that these universal public gbedprotected at the global

level 2°

2 ECHR, “Credit and Industrial Bank v. the Czech R’ — Case n. 29010/95 of 21 October 2003.

27 D.Z. CassThe “Constitutionalization” of International Tradeaw: Judicial Norm-Generation as the
Engine of Constitutional Development in Internatibmrad€’, in “European Journal of International Law”,
vol. 12, n. 1, 2001, pp. 39-75. On proceduralatand its functions in the global legal order,vAn
Bogdandy/ egitimacy of International Economic Governanceetpretative Approaches to WTO law and
the Prospects of its Proceduralizatioim S. Griller (ed.) “International Economic Gomance and Non-
Economic Concerns — New Challenges for the Intesnat Legal Order”, Wien-New York, 2003, p. 128.
On “procedural fairness” as a principle of globalv] G. della Cananedhe EU and the WTO: A
“Relational” Analysis paper presented at the Vienna Conference on “Nemwndations for European and
Global Governance”, 29-30 November 2004, p. 9. 6@ development of domestic jurisdictions, N.
Picardi,La vocazione del nostro tempo per la giurisdizioine;Rivista trimestrale di diritto e procedura
civile”, n. 1, 2004, pp. 41-71.

%8 M. Shapiro,The Globalization of Lawin “Global Legal Studies Journal’, vol, 1, 1998, 59 and
following section.

29 On legal globalization see M.R. Ferrareke, istituzioni della globalizzazione. Diritto e iii nella
societa transnazional@ologna, Il Mulino, 2000; A. von Bogdand®emocrazia, globalizzazione e futuro
del diritto internazionale in “Rivista di diritto internazionale”, n. 2, 280 p. 317-344; E. Denninger,
L’impatto della globalizzazione sulle democrazietenporanegin “Rassegna parlamentare”, n. 1, 2004,
pp. 25-41; J. V. Gonzélez Garciglobalizacion econdmica, Administraciones publicasDerecho
administrativo: presupuestos de una relagiém“Revista de Administracién Publica”, May-Auguz004,

p. 7-39; S. KadelbaclEthik des Volkerrechts unter Bedingungen der Glist&ling in “ZadRV”, n. 64,
2004, pp. 1-20.
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3. Laws governing legal globalization

We have thus far examined the evolution of prilesp norms and
institutions that we can regard as “common,” beeatgy have either developed
simultaneously, been transplanted from one nati@omitext to another, been
exported from domestic to global law, or emergeckally in the global legal
system to address specific needs. It is now waonkstigating the laws governing
this process of legal globalization.

We must now address the following question: isealemechanism driving
this process of mutual penetration and harmonigato does this process depend
on the uncertain and contradictory policies oforadi governments?

The answer — or the attempt at an answer — withaipon three points: the
cohabitation between legal unity (of the world) afitferentiation (of its parts);
the process and the growth factors of the univdegal patrimony; the balance
that emerges between domestic laws within the ¢atema.

With reference to the first point, the most stikifeature is the contrast
between a universal legal patrimony, which reinésrthe legal unity of the world,
and the extreme variety of local legal systems.tl@none hand, there are some
common principles and institutions that no domelgtial system can do without;
on the other hand, one notices a marked differeoia

This gap tends to widen. The number of internati@nganizations dealing

with issues of uniformity or, at least, harmonieatigrows in a parallel way with
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the growth in the number of Stat8dnsofar as the States are the main causes of
differentiation, the gap is a permanent featurthefnew legal order.

This tension between increasing unity and an asirg differentiation
lends itself to rival interpretations. Those whdide in the central role of the
States see this as a confirmation of their thebnpse who argue, by contrast, that
the global legal order has taken root, emphasizg ower differentiation. The real
challenge is to interpret these apparently conttady elements in a holistic way.

Relativists, who believe that every society hasoivn State-created law,
underestimate the ability of legal systems to adtptive together, and thus to
change. At the other end of the theoretical spattra smaller group of
universalists, who believe that legal globalizatismow dominant, overestimate
the unity and uniformity of the global legal ordas well as its ability to compel
domestic legal systends.

It is hard to analyze the vertical and horizor@ahcatenation of national,
supranational and global law because we still do kimow the (incomplete,
however quite developed) global legal “grammar”jleslour native national legal
grammar we know all too well. We can however drawe safe conclusion: legal
globalization allows for the diversity of natiodalvs, and in fact leaves them the
right to be differenf? either by leaving entire fields uncovered, to égulated by

State law, or by providing special derogatory measuor else by applying

%0 A. Alesina and E. Spolaordhe Size of Nation<Cambridge-London, The MIT Press, 2003, and A.
Caffarenale organizzazioni internazionaBologna, Il Mulino, 2001.

31 One area in which these two perspectives partigutdash is over regulation of Internet, accordiog
D.W. Drezner,The Global Governance of the Internet: Bringing tate Back Inin “Political Science
Quarterly”, vol. 119, n. 3, Fall 2004, pp. 477-498.

%2 M. Delmas-Marty, op. cit., p. 65.
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techniques that leave spaces, margins, and iesstiveave networks, establish
balances and create compensations.

The emerging legal order appears as a binary ondexhich differences
coexist with a set of common principles: on the daed, an extreme and even
growing variety of national or sub-national regimes the other hand, an ever
stronger fabric of universal principles and progedgu The resulting system is not
so fundamentally different from other historicalaexples: pre-State law, like
Roman law, with a universal vocation and a toleeafar diverse internal rules;
Common Law, which in the Middle Ages lived togetheth local laws, and in
fact made them into communicating systéthémperial systems, which even
include indigenous nationalities and public powgserning by “indirect rule.”

This binary system is particularly evident in tae-level area of criminal
law. At the first level, universal courts exerciaa absolute jurisdiction over
specific subject matters in defense of universduasm At the second level,
national criminal courts exercise a conditionalvensal jurisdiction: they are
assigned to be guardians of global law, but onhwvithe limits set by the higher
level 3*

The cohabitation between world legal unity andalodlifferentiation
requires a vast and complicated system of enablileg. These rules often appeal

to scientific criteria in order to prevent the igm that they come from

% F. calassoMedio Evo del diritto, I, Le fontiMilan, Giuffré, 1954; P. Grossi ordine giuridico
medievaleRome-Bari, Laterza, 1995.

% For this distinction, A. Casses€,a-t-il un conflit insurmontable entre souveraieles Etats et justice
pénale internationale?n A. Cassese and M. Delmas-Marty (eds.), “Crinmternationaux et Juridictions
Internationales”, Paris, Puf, 2002, pp. 1-28;the role of national judges as guardians of @jltdw, see
also M. Delmas-Marty, op. cit., p. 204, and R. St8WJ.S. Administrative Law: A Resource for Global
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international negotiations or global regulatorswhich representatives of the
Northern world dominate, and that the rules ares tmade to favor industrialized
countries® This is indeed a subject that deserves furthezstigation.

The second point regards the dynamic growth ofythbal legal patrimony
of institutions, rules and principles.

| have already mentioned that legal globalizai®ra consequence of the
emergence of problems that no national legal oo#er solve on its own: the
expansion of trade and the need for a “corpus’utdsr to accompany it; the need
to exercise control over some of the sources oirenmental pollution; the need
to regulate phenomena that escape the controdofidual States, from air traffic
to the use of the seas, postal transport, finanmigkes; the need to establish
international criminal tribunals to compensate floe inertia of local judges in
pursuing crimes that the whole international comityunegards as deserving
punishment.

An additional factor characterizes the last quanfethe 23" century, and
explains the recent acceleration of legal glob#bra A circle has been
established, whereby the more communication tiseréne more we apprehend the
world, the more differences become manifest, theenglobal instruments are
applied to resolve these differences, the more are about the democracy and
accountability of these instruments, the more weks® strengthen the ties

between global institutions and civil society, dhd greater is the frustration with

Administrative LawDiscussion Draft, January 17, 2004.

% There is thus less deference to governments ame faith in the impartiality of science. On thigesJ.
Peel,Risk Regulation Under the WTO SPS Agreement: Sci@n@n International Normative Yardstick?
Jean Monnet Working Paper n. 02/04, New York UrsitgrSchool of Law, 2004.
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a world that has a “governance” without having aegoment.

This is ultimately a cumulative process, marked bmth the ongoing
development of a global legal order and the growdiggatisfaction with it; this
dissatisfaction in turn drives further developmefigen the no-global movements
have been important vehicles of globalization, beeathey have attracted the
world’s attention to local inequality and to theewen effects of globalization
itself, and have triggered correction mechanisms. tiis live in a world that is
more unified, while also being more aware of itactures, and driven by this
awareness to reconcile national differences.

The third and final point regards the balance dpeastablished among
national legal systems within the global legal orddne global legal order features
several sectoral imbalances: it is more developesbme areas, while embryonic
or inexistent in others. The variability of “intextional regimes® thus produces a
different form of relativism: sectoral, rather thaational. These asymmetries also
provoke reactions. They are contagious: an ingiitubr principle introduced in
one sector quickly spreads into others, under tasspire of interests which do not
accept sector-dependant treatment.

The greatest asymmetry comes from the differentgltei and calibers of
States in the global legal order. In 1947, theidtallawyer Vittorio Emanuele
Orlando wondered whether what he called “world hetiton” would lead to a

single dominant State or to a network or assodiatioState¥’. Today, Orlando’s

% 5. Krasner (ed.)nternational Regimedthaca, Cornell Univ. Press, 1983%(&d. 1995).
37 V.E. Orlando,La rivoluzione mondiale e il dirittoin “Studi di diritto costituzionale in memoria Huigi
Rossi”, Milan, Giuffre, 1952, pp. 777-778.
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question would receive a twofold answer: at preséoth the processes of

globalization and Americanization are under Way.

4. Studying the global legal order

We must finally consider how to study the new urseecreated by legal
globalization. Although in different ways, at thedeof World War | and I, a
number of legal scholars (Santi Romano, Gustav Ratih Filippo Vassalli and
Vittorio Emanuele Orlando) signaled that this psscevas advancing. Afterwards,
however, scholarly treatment of this phenomenorgu&ghed, and has been
resumed only in the last decade, particularly i@ United States. Some grand
themes do emerge and, yet, the focus of theseestuslisomewhat dispersed by
excessively detailed analyses.

One major theme concerns the legal concepts thatatgp at the global
level, but remain rooted in positive laHow are we to study them? What is their
relationship with national law? For example, thghti to be heard by the
administration before it makes its decision is lmyvrwidely recognized, both in
national legal systems and in the global legalesystWe must therefore study due
process in a new way, by comparing national legslesns among each other and

with the global one, whose innovative componentpiire further analysis (the

% M. Shapiro, op. cit., p. 48. On American legal @riplism, U. Mattei The Rise and Fall of Law and
Economics. An Essay for Judge Guido Calabhresiper per the Symposium in honor of Judge Guido
Calabresi, ané Theory of Imperial Law: A Study on U.S. Hegemanmy the Latin Resistanci “Indiana
Journal of Global Legal Studies”, Winter 2003, 383-447. On the balance between globalization and
Americanization see also M. Bussarijnzioni e limiti del diritto globalein P. Annunziata, A. Calabro and
L. Caracciolo (eds).o sguardo dell'altro. Per una governance dellalgizzazioneBologna, Il Mulino,
2001, p. 117-137; U. Mattel| diritto giurisprudenziale globalizzato ed il pgetto imperiale. Qualche
spuntq unpublished.

%9 My attention was drawn to this by M. Delmas-Maup, cit., p. 25.
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fact, for example, that, under global law, the tigh be heard extends to both
States and private actors).

A second theme is the role of the rule of lawha global legal order: can
we say that the rule of law is “a machine that rohiself"* in the global legal
context? Domestic systems feature the recognitfomgbts, formalized conflicts
between the State and the bearers of individuatsjghe right of defense and the
presence of a judge which ensure the conditions fimechanical process, so that
the rule of law is to law what the market is to #smnomy. But do the conditions
exist for a similar development outside and abtecStates?

A third theme is the role of judges in the glokeddl system. Almost every
sector of this legal order has witnessed a judi@iaplosion.”*! Many parties are
admitted to proceedings before global judges, ntpkirem choral in character.
The sanctions that these judges can impose cordaimix of top-down
interventions and countermeasures by the offendedtly.pThus we may ask
whether, in the global arena, legal proceedingstaald are becoming a surrogate
for democracy.

A fourth theme asks to what extent can globalratiolerate governance
without government? Above the States there is nowetwork of sectoral
governments. This network has developed incremgraiald has been facilitated

by the lack of a center (or by the presence ofrdece- the UN — operating as a

“forum”). How long can this precarious, structuyalhcomplete balance last?

“0 According to the famous expression of James Riusselell (1888), cited in G. Silverstein, cit., #29.

“1 M.R. Ferraresdnclusion, no “Exit-Option” and Some “Voice”: “Demeratic” Signals in International
Law, paper presented at the Vienna conference on “N@wndations for European and Global
Governance”, 29-30 November 2004, p. 11, and A.a@a@m and C. Guarnieri.a globalizzazione
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The rupture of the equation between law and Si#imately requires a
new approach to research and new forms of commiuimicd-or the former, | will
limit myself to pointing out the need for interratal scholarly societies,
numerous in many areas other than fa®or the latter, | note the need to use the
most widespread linguistic vehicle, English (instihespect, at least in Italy, legal

scholarship is more backwards than all other ff&ds

5. Conclusion

| now wish to return to the title of this paperetplobalization of law.

This is an ambiguous formulation. It assumes aityettiat does not and
may never exist. A unitary cosmopolitan legal syste not on the horizon nor is
it perhaps among current ambitions. Instead a pRo¢e under way that affects
certain positive principles and branches of lawcd@mizing the existence of
shared principles in some sectors is useful not‘doafting cosmopolitan legal
codes, but only for demonstrating the fundamentality of all cultures to
communicate® It helps to show the extraordinary ability of legestruments to
coexist, overlap, order themselves and, even, iategMoreover, when shaping
the tools of harmonization, it helps in highliglgithe importance of appreciating
the differences among legal systems. To acknowlatigé common research

approaches, methodologies and criteria are beinglolged is not aimed at

giudiziaria, in “Il Mulino”, n. 417, n. 1, 2005, p. 165.

2 The establishment of European-wide organizatismsrecent phenomenon, an example of which is the
newly-formed “European Society of Public Law” ( sélee notice in “Revue frangaise de droit
constitutionnel”, n. 59, July 2004, p. 671).

3 This statement draws on data collected by théattaCommittee for Research Evaluation (CIVR) and
based on information provided by all Italian resbacenters and universities.
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emphasizing the successes of an already estabksiaeidkmic “koine,” but only at

valuing the stable ties that already exist amofffgr@int national legal cultures.

4 F. D'Agostino,Pluralita delle culture e universalita dei diriftirurin, Giappichelli, 1996, p. 45.
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